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DISCUSSION: The enmployment-based visa petition was denied by the
Director, Vermont Service Center. The matter is now bhefore the
Associate Commisgsicnsr for Examinations on appeal. The appeal
will he digmissed.

The petitioner 1s a company engaged 1in  import and  export

activities with China and Hong Kong. It seekg to employ the
beneficiary ag its executive vice-president. Accordingly, it
secks to classgify the beneficlary as an employment-based immigrant
pursuant toe  sectilon 203 (k) (1) {O) of the Immigration and
Nationality Act (the Act), 8 U.Es.C. 1153 (k) (1) (C), as =&
multinational executive or manager. The director determined that

the petitioner had not established that the beneficiary would be
employved in a managerial or executive capaclty.

Cn appeal, counsel for the petitioner agserts that the Service
erred in 1ts finding of facts and application of law.

Section 203 (b)) of the Act states, in pertinent part:

{1} Priority Workers. -~ Visas shall first be made
available . . . to gualified immigrants who are aliens
described in any of the following subparagraphs (A)
through (C):

(C) Certain Multinational Executives and Managers.
-- An alien ig degcribed in this subparacraph if
the alien, in the 3 years preceding the time of the
alien's appiication for clasgification and
admission into the United States under this
gubparagraph, hag been emploved for at least 1 year
by a firm or corporation or other legal entity or
ann affiliate or gubsidiary thereof and who sesks to
enter the United States 1in order to continue to
render services to the same employer or to a
subsidiary or affiliate thereof In a capacity that
is managerial or executive.

A United States employer may file a petition on Form I-140 for
classification of an alien under sgection 203(b) (1) (C) of the Act
as a multinaticnal executive or manager. No labor cextification
is reguired for this classificaticn. The prospective employer in
the United States must furnish a Job offer in the form of a
statement that indicates that the alien is to be emploved in the
United States in a managerial or executive capacity. Such a
gtatement must clearly describe the duties to be performed by the
alien.

.The issue iIn this proceeding 1is whether the petit
established that the bheneficiary will be employed in a
managerial or executive capacity for the United States entity.

1]
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Section 101{s}{44){(n) of the &act, & U.8.C. 11l01l{a) (44){A),
provides:

The term "manageria capacity" means an assignment
within an organizaticon in which the employee primarily-

i. manages Lhe organizaticon, or & department,
gubdivision, function, or component of the
organization;

ii. supervises and controls the work of other
gupervigsory, proefessional, or manacerial emplovees,
or manages an  esgenbtia function within the
crganlzatlion, or a department or gubdivision cf the
organizaticn;

iii. if ancther employee or other smplovees are

directly supervisged, has the autherity to hire and
fire or recommend those as well as other personnel
actionsg {auch as promotion and leave
authorizacion), or 1if no other employee ig directly
gupervised, functions at a genior level within the
organizational hierarchy or with respect to the
function managed; and

iv. exerciges digcretion  over the day-to-day
operations of the activity or function for which
the enrployee has authority. A firgt-line
supervigor 1s not considered to be acting in a
manageria capacity merely by virtue of the
upervigor’g SURErvigory dutles unless the

employees supervised are professional.

Section 101{a) {44) (B) of the Act, & U.S.C. 1101 {a) (a4) (B),
provides:

The term ‘'executlive capacity? means an assignmen
within an organizatvion in which the employee primarily-

i. directs the management of the organization or a
major component or function of the organization:

ii. establigheg the goals and policies of the
organization, component, or function;

ii. exerciges wide latitude in discretionary
decision-making; and

PN

iv. receives only general supervision or direction
from  higher level execubtives, the board of
directors, or gtockholders of the organization.
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The petiticner initially provided a general overview of the

beneficiary’'s Jjob duties for the petiticner. The description
included regpongibilities for implementing corporate business,
directing and  coordinating import  projects, guiding an
coordinating two departments, directing marketing research,

directing Chinsse construction company’s investment in the United
tates, budget allocaticon and control, reviewing and analyzing
reporty, determining and contrelling projects betwesn overseas
companies and United States companiles, directing subordinates and
affiliate offices, and oversesing the day-teo-day overall trading
operation of the petitioner, and exercising personnel decigions.

The director reguested a more detailed descripticen of the
beneficiary’s duties in the United States, including all employees
under the beneficiaryv’s direction and a breakdown of the number of
hours devoted to each of the duties on a weekly basisg,

In regponsge, the petitioner provided a breakdown of the hours the
beneficiary would devote to her several dutiles. The petitioner
gtated that the beneficiary would be resgponsible for assisting the
president for 5 hours, directing two departments for 7 hours,
directing a supervigor and a manager for six hours, arrangin
administrative schedules for 3.5 hours, giving directions to
galegman and supporting staff for six hours, acting ag liaison
with the offices overseas for 6 hours, reviewing and analyzing
reports for 2.5 hours, preparing menthliy reports for 1 hour, and
exercising personnel decisions for 2 hours.

The director determined that the initial peosition description of
the beneficiary’'s duties did not ocorregpend to the position
description submitted in response to Lhe reguest foxr evidence. The
director alsc determined that the petitioner’s position
degeription of the beneficiary’s job duties was vague. The
director further determined that the petitioner had not provided
evidence that the beneficiary’s subocrdinates held positions that
were professional in nature and that the Service could not discern
the actual day-to-day duties of the other managers and execubives

from their position descriptions. The director concluded that the
petitioner had not established that the beneficiery would be
emploved in either & managerial or an executive capacity. The

director also noted that the beneficiary had previcusly been
granted an L-1A classification and stated that the L-1A petition
had been approved in arror.

On appeal, counsel for the petitioner asserts that the petitioner
provided slightly different wording te describe the beneficiary’s
Job duties In regponse to the director's regueast for evidence to
better correspond to the allocation of the beneficiarv’s time.
Counsel also agserts that even 1f the Dbeneficiary does not
gupervige profeggional smployees, although this point 1g not
conceded, that the beneficiary manages the trade and business
development function of the organization. Counsel further asserts
that the beneficiary’s duties include directing the trade and
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buginess department of the organization and thus also qualifies as
acting in an executive capacity.

Counsel’s asgertionsg are not persuasive. In examining the
executive or managerial capacity of the beneficiary, the Service
will look first to the petitioner’s degcription of the job duties.
See 8 C.EF.R. 204.5(J){5). The petiticner has submitted confusing
descriptions of the beneficiary’'s job duties. The most that can
be digcerned i1is that the beneficiary is involved in guiding,
cocrdinating, or directing two of the petitioner’s departments. In
regponge to the reguest for evidence, the petiticner states the
beneficiary spends 7 hours per week on this activity. On appeal,
counsel tates that the beneficiary ig¢ in fact managing or
directing these twe depertments and that thege two departments
comprige an egsential function of the petitioner. Neither counsel
neyr the petitioner further describes this purported function.
Moreover, coungel has not suppoerted the asserticn that the
beneficiary is managing or directing this “function” rather than
providing the neceggary gervices to perform the “function.” The

assertions of counsel do not constitute evidence. Matter of
OCbaigbena, 1% I&N Dec.533, 534 (BIA 1%88); Matter of Ramirez-
Sarchez, 17 I&N Dec. 503, 506 BIA 1880). Coing on record withoutbt
gupporting documentary evidence 1is not sufficient for the purpose
of meeting the burden of procf in these proceedings. Matter of
Treasure Crafi of California, 14 T&N Dec. 1%0 (Reg. Comm. 1872).

Further, based on the petitioner’g representations the beneficiary
doeg not spend the majority of her time inveolved in this activity.

In addition, the petitioner’s job descriptions pregent a confusing
picture of the beneficiary’'s supervigory duties. In the initial
descripticn the  beneficiary’s dubtlies  encompassed directing
subordinates and affilizte offices and exercising personnel
decisions such as hiring and firing employees. In regponse to the
director’'s reguegt for evidence, the petitlioner indicated that the
beneficiary’'s duties encompagsed directing a supervisor and
manager for 6 hours. The petiticner added that the beneficiary
also gave directions to the galesmen and supporting staff,
arranged administrative schedules, and made person“wi decigions
tor an additional 11.5 hourg of her week. It iz not possgible to
glean from the confusing position descriptions provided that the
beneficiary i1s controlling the work of other supervisory or
managerial employeeg rather than primarily acting as a first-line
superviger over non-managerial, non-gupervisocry, and non-
professional emplovess.

The Service is unable to determine from the rest of the breoadly
cast description whether the beneficiary is primarily performing
managerial or exscublve duties with regpect to activitiesg such as
assﬁs‘iqg the president, reviewing and analyzing reports, and
acting ag a liaison, or 1s actually performing these activities.
An employee who primarily performs the tasks necessary to produce
a product or to provide services is not consgidered to be employed
in a managerial or executive capacity. Matter o©f Church
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Scientology International, 19 I&N Dec. 583, 604 (Comm. 1988).

The record containg insufficient evidence to demonstrate that the
beneficiary has been employed in a primerily managerial or
executive capacity or that the beneficiary’s duties 1in the
proposed pogition will be primarily managerial or executive in

nature, The descriptions of the beneficiazry's job duties are
vague and general in nature and do net convey an understanding of
what the beneficiary is deing on a daily basis. The record does

not sufficiently demonstrate that the beneficiary has managed =
subordinate gtaff of professional, managerial, or supervisgcry
personnel who will relieve her from performing non-qualifying

duties. The Service is not compelled to deem the beneficiary to
be a manager or executive simply because the beneficiary possesses
an  executive or managerial citle. The petitioner has not

egtablished that the beneficiary has been employved in either =z
primarily managerial or execubive capacity.

Beyond the decision of the director, the petitioner has not
provided conglstent documentation that 1t has & gqualifving
relationship with a foreign entity. In order to gualify for this
visa claggification, the petitioner must establish that a
gualifving relationghip exists between the United Stateg and
foreign entities, in that the peultlonlng company is the same
employer or an affiliate or subsicdiary of the overseas company.
The petitioner was incorporated in January of 1997 in New York.
The petitioner provided & copy of its share certificate lssued to
Sun Sun Constructiocon, Inc, a company also incorporsated in New

York. The petitioner alsgo provided a copy of filing receipt for
Sun Sun Construction, Inc. indicating that 1t was inceorporated in
1586, The petitioner further provides a chart showing that Sun

Sun Constructlon, Inc. owng 100 percent of the petitioner and
that Sun Sun Construction, Inc owns 70 percent of the Hulzhou Mei
Xin Car Repalir (Center, Inc located in China. The chart further
shows that the Car Repalr Center company owns 100 percent or
operates as a branch office another concern identified as the
Shunde Wada Plastlc Factory. The beneficiary was allegedly
emploved at the Shunde Wada Plastic Factory from 18%4 to 1597.
te petitioner finally provides an  approval certificate
acknowledging foreLg_ investment of 70 percent by Sun Sun
Construction, Inc. in the Car Repair Center company. The
petitioner alleges that this information supports a qualifyihg
relaticnship between the petitioner and the beneficiaryvis former
foreign employer.

The petitioner also provides Internal Revenue Service (IRS) Form
1120, U.S. Corpora“‘Oﬁ Tax Return for both itgelf and its parent

company. The petitioner provided an unsigned Form 1120 for the
year 188% in response to the reguest for evidence. At schedule
K, line 5 the petitioner notes that it is a wholly-owned company
and the accompanyin gtatement identifvin the petitioner’s

ownerghip indicates that Sun Sun Construction, Inc. is the 100
percent owner. The petitiocner provideg a second vergicon of its
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Form 1120 on appeal that ghows at schedule X, line 5 and the
accompanying statement that Shu Xin Liang owns 100 percent of the
petiticoner.

Cwnership and control are the facters that must be examined in
determining whether a gualifving relationship exisgts between the
United Stateg and a foreilogn entity for purpcoses of this ilmmigrant
visa claggification. Matter cf Church of Scientology
International, 19 I&N Dec. 583 (BIA 1988); Matter of Siemens
Medical Svstems, Inc., 19 I&N Dec. 362 (BIA 19%86) (in non-immigrant
proceedingg); see algo Matter of Hughesg, 18 I&N Dec. 285 (Comm.
1882) . In the matter st hand, the petitioner has submitted
inconsistent information regarding its ownership and control. It
ig incumbent upon the petitioner to regelve any inconsistencies
in the record by independent objective evidence, and attempis to
explain or zreconcile such i1nconsistencies, absent competent
objective evidence pointing to where the truth, in fact, lies,
will net suffice. Matter of Ho, 1% I&N Dec. 582 (BIA 1%88). In

addition, the petitioner has not gubmitted sufficient
documentation regarding the ownership and control of the foreign
entity. The record iz deficient in thisg regard. The petitioner

has not established a gualifving relationship exists between the
petitioner and a foreign entity in that the petitioning company
ig the same emplover or an affiliate or subsidiary of the
oversgeas Company.

Ag the petiticn will be dismissed for the reason stated above,
hig isgue is not examined furthesr,

The burden of proving eligibility for the benefit scught remaing
entirely with the petitioner. Section 291 of the Act, 8 U.S.C.
1361. Here, the petitioney has not sustained that burden.

ORDER: The appeal i1g dismigged.



